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Thomas Angelo

Labor Arbitrator
Post Office Box 1937
Mill Valley, Caltfornia 94942
(415) 381-1701
Fax {415) 380-9792

Februsry 24,

Eileen Clements

Labor Management and Employee Relations
U.S5. Immigration and Customs Enforcement
425 I Strest, N.W.

Washington DC 20535

Cynthia Kohlmeier-Parker
AFGE Cournicil 118

5056 SW 24" Avenue

Ft. Zauderdale FL. 33312

Re: ICE and AFCE Council 118
Border Patrol TEAs

Dear Ms. Clements and Ms. Kcochlmeier-rParker:

2007

Enclosed please find my Decision and Award in the
acove matter. My fee and exXpenses are attached. If vou

have anv questions please let me know.

Sincerely yours,
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THOMAS ANGELO
P.O. BOX 1937
MILL VALLEY CA 94841
415-381-1701

February 24,

BILLING STATEMENT

Re: ICE and AFGE Council 118
Border Patrocl IEAs
Per Diem

1 hearing day @ $1200.00 52200

1 and 1/2 davs study and writing

@ $1200.00 1800
Travel
airfare 8§72
Ecotel and meals 166
Taxis in DC and Dulles 120
Mileage, toll, parking Oakland 62 .
Total $4220
Tnion share $2110.
Employer share $2110.
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DECISION AND AWARD
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U.S. IMMIGRATION AND *
CUSTOMS ENFORCEMENT, *
DEPT. OF HOMELAND SECURITY, *
Employer, *

*

and *
W

AMERICAN FEDERATION OF *
GOVERNMENT EMPLOYEES, *
ICE COUNCIL 118, *
Union *

E R ok ok b R e R e R o e e o

Re: Border Patrof IEAs
Grievance 117-12-05

For the Employer: Eileen Clements
Employee and Labor Relations Specialist

ICE

Washington, D.C.

For the Union: Cynthia Kohlmeier-Parker
AFGE Council 118
Ft. Lauderdale, Florida

Arbitrator: Thomas Angelo
Mill Valley, California

February 24, 2007
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ICE and AFGE ICE Council 11§
Border Patrol IEA Grievance

SUMMARY

This case arises out of a bargaining relationship between Immigration and
Customs Enforcement, Department of Homeland Security (heremnafter “Employer’” or
“Agency”) and the American Federation of Government Employees, ICE Council 118
(hereinafter “Union™) and concerns the Union’s ¢laim that the Agency is violating the
Agreement with respect to the use and assignment of Immigration Enforcement Agents
(IEAs). The Agency argues it had to adjust te a mandated Departmental reorganization
and, to the extent it is in violation of the Agreement, it should be excused from
compliance since it is moving as quickly as possible to resolve the underlying problem.

For the reasons set forth below the Agency is in violation of its own procedures
and policies and the terms of the Collective Agreement. [ am not persuaded an arbitratar
under the grievance/arbitration procedures has authority to adjust interagency dealings,
even where those arrangements may violate law or the Collective Agreement. However,
it does appear the Agency has caused an on-going loss of pay and benefits to affected unit
employees, and those adverse impacts should be remedied to the extent possible.
Accordingly, the grievance is sustained, and the matter shall be remanded to the parties to
determine the amount of lost overtime that should be provided to unit employees for past
and on-going damages.

ISSUES PRESENTED
The parties stipulated to the following issues for resolution by the Arbitrator:

Whether the Agency has violated the requirements of IEA position descriptions
and duty locations? If so, what should the remedy be?
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In addition the parties stipulated the matter is propetly before the arbitrator for resolution
and that jurisdiction may be retained to resolve any disputes over the meaning or

application of the Decision and Award.

STATEMENT OF FACTS

Prior to the creation of the Department of Homeland Security, the Immigration
and Naturalization Service employed Detention Enforcement Officers. With the creation
of the Department, border operations were reorganized into two agencies: Customs and
Border Patrol (CBP) and Immigration and Immigtration Customs Enforcement (ICE).
Detention Enforcement Officers were placed under the jurisdiction of ICE. As a result of
this organizational change Detention Enforcement Officers and Immigration Agents were
given a new position description, and the classification was renamed “Imumigration
Enforcement Agent” (IEA).1/

The new position descriptions were created in the latter half of 2003.2/ These
position descriptions stated that IEAs would be located at ICE stations. Nonetheless,
some IEAs remained at their Border Patrol stations and continued to perform primarily
transportation duties. The Undersecretary for Border Transportation Security issued a

memorandum in July, 2004 directing that ICE continue to fund and supply IEAs to the

1/

In addition to retaining all of the familiar initials used to describe federal agencies, the change created a
nzw description: “legacy” agencies. “Legacy INS” and “Legacy CBP” have been used to identify the
historical origins of the new structure.

2/

The revised position description included arrest authority and increased the journeyman level to a GS-9. At
least 25% of the incumbent’s time was expected to involve a series of activities related to apprehension and
custody duties.
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Border Patrol and that ICE be responsible for the transportation of aliens.3/ Thus, ICE
employces were essentially performing duties for another Agency, CBP, and reporting to
CBP supervisors even though they were organizationally within, and being paid by, ICE.

In June, 2005, the Inspector General for the Department issued a report regarding
{he situation. It first identified the “anomaly” created by leaving IEAs subject to the CBP
supervisory structure without any formal detail or reassignment, while ICE continued to
pay for IEAs. It also noted that philosophically the transport of aliens remained an
orphan assignment, as neither of the affected agencies claimed the responsibility. The
report noted that TEAs serving in CBP positions lacked career building experience and
would be at a “substantial competitive disadvantage when seeking promotion to a
supervisory IEA or Deportation Officer position.” (Exh. I, pg. 2).

The two agencies met to try and resolve their joint need to utilize [EAs. As
explained by ICE in argument, CBP needed the IEAs to continue transportation functions
while it assimilated an increase in Border Patrol Agents.4/ ICE, which was increasing its
detention bed count and general detention capabilities, wanted the IEAs in order to
handle its increased workload, perform case activities and assist in the cessation of
certain existing policies regarding the handling of aliens. The agencies jointly
determined that the Department’s overall mission would be harmed if a broad-based and

wholesale removal of [EAs took place, and they agreed a phased return would be more

3/

Assignment of transportation duties was necessary because neither ICE nor CBP was enthused with the
idea that transportation of aliens fel} within the scope of its respective mission. Each, in fact, believed that
performing the function would diminish its ability to carry our its respective missier, While the rationale
for the Undersecretary’s memorandum may have been a “split the baby™ approach whereby CBP was given
the duty to perform and ICE the duty to pay for performance, the approach generated its own problems.

4f

The President by this time had assigned National Guard along the border (but without authority to transport

or detain aliens) and directed the construction of a fence, along with directing an increase in Border Patrol
Agents.
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appropriate. This conclusion was partly influenced by the decision of CBP to accomplish
the land transport of aliens by using an outside contract. The two Agencies signed an
Interagency Agreement that provided for CBP to enter ato such a contract, that provided
for ICE to fund the operation, and provided that the return of border IEAs to appropriate
DRO facilities would occur in four phases.5/ The phase out schedule was announced in a
memorandum to all IEAs from Assistant Director for Management Gary Mead and
provided the following schedule:

Phase 1: immediately after the signing of the CBP transportation contract.

Phase 2: 45 days after the contract signing.

Phase 3: 66 days after the contract signing.

Phase 4: incrementally after phase 3, but not to exceed 85 days after the

contract signing.

The Union was informed of these events, and on November 11, 2005, the Union
filed a National Grievance alleging the Agency was committing multiple violations of the
Agreement. By April, 2006, the Union concluded it was necessary to invoke arbitration.
In late June the parties” discussions produced an agreement to conduct a survey with
affected employees to determine those who were within local commuting areas of an ICE
facility and those who would require a change of duty station to accomplish a transfer.
The idea was this latter group would have the option of identifying a rank order of three
locations to which they would like to be assigned, and the Agency would make every

effort to meet those requests. The Union agreed to delay arbitration proceedings until

after October, 2006, to allow the system to work itself out.

5/

The Agency itself recognizes that the agreement for ICE to fund CBP activities is arpuably in violation of
31 U.8.C. 1301(a), which addresses Federal appropriation restraints. It does not appear the Agency, at the
time of hearing, had taken any steps to resolve the apparent illegality,
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In argument the Agency points out that thus far all but 66 TEAs have been
returned (problems exist primarily in Tuscon and the northern coast), and supervisory
chains of command have been adjusted to place ICE supervision over all employees.
Transportation duties for remaining [CEs are expected to continue until the end of
September 2007, The Union argues that the ultimate objective of the phase in process
has not been satisfied and that at least some IEAs have not been properly assigned as
required by their position descriptions and the understandings reached by the parties. In
addition, the Union presented testimony demonstrating that employees caught in this
interagency relationship have been losing overtime opportunities in the amount of
thousands of dollars per vear.

The Undersigned was selected to hear the matter, and a hearing was conducted on
November 27, 2006, in Washington, D.C., at which time the parties were afforded a full
opportunity to present evidence and examine witnesses. A transcript was prepared, and
the parties submitted written closing arguments.

DISCUSSION

As the Agency states in argument, this is not a dispute where the parties are
philosophically in disagreement as to the problem and ultimate solution. Both want IEAs
to perform their jobs in locations and in accordance with their position descriptions, and
both want JEAs to work within the ICE umbrella. In fact this was stipulated to at
hearing.

Nonetheless, the facts demonstrate the Agency’s behavior was and continues to be
an arguable violation of law, was and continues to be in direct conflict with provisions of

the Collective Agreement, was and continues to adversely affect [EA promotional
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opportunities, and was and continues to be inconsistent with the Agency’s own position
description for IEAs. And these are just the problems the Agency itself has identified.
The Union adds to this litany of difficulties the additional fact that employees are losing
overtime opportunities as well.

With respect to the question of whether the Agency has violated the law by using
its funding to support CBP, I am not inclined to decide the question notwithstanding that
it is an issue incorporated into the parties’ broad grievance precedure. While I endorse
what [ interpret to be the Agency’s view that a serious question exists as to the legality of
ICE funding CBP’s operations, resolution of the issue is more properly put before a
Federal judge rather than an arbitrator. More importantly, it is the judiciary that can
effectively remedy any violation.6/

The reasoning behind the decision to support CBP’s efforts with ICE employees
and funding is not present in the record. As a general matter, however, the Department
appeared to be confronted with an insoluble problem of how to fulfill its mission given is
internal squabble and the unqgualified need to provide alien transport. CBP apparently
could not accomplish the task without depleting its own border resources, and ICE
apparently saw no basis for assuming transportation activities given the deleterious
impact it would have on its own operations. While the diversion of funds and personnel
from ICE seemed the least distasteful approach, it appears the Department decided that it

had no real choice. 1CE, which suffered both a lost of funding and a lost of persennel,

6/

Remarkably the Administration has not provided me with operational control over Homeland Security, and
I am not convinced an arbitrator automatically acquires that authority under the arbitration clause or the
Statue. Further, while it is appropriate to determine the consequences of the Agency’s actions based on the
path it has chosen, these proceedings did not inctude CBP. CBP would be a necessary party to any action
designed to stop or amend the existing operational arrangement between the two agencies, and that is best
accomplished through the judiciary and not arbitration.
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most likely views this arrangement as akin to falling on its own sword. And, in any
event, it appears to have recognized early on that it was expected to board a train that was
scheduled for a legal and contractual wreck. While it is true, as the Union argues, that
ICE has the authority to resolve this problem by assigning IEAs to a proper location, it is
equally true that it is not inclined to take such a step under the circumstances.

The Union’s November grievance asserted a violation of the following specific
provisions of the Agreement:

Article 16, regarding new classifications. This allegation is sustained.

Article 17, regarding safety and health. The Union alleges that CBP supervisors
are not acknowledging Detention and Removal standards applicable to transportation
activities. Although there is no direct proof of this allegation, there is sufficient
circumstantial evidence to establish it has merit, especially in light of the acknowledged
lack of ICE supervisory control over JEAs. It is therefore sustained.

Article 22, regarding performance appraisals. This allegation is sustained as it
goes to the very issue raised by the Inspector General concerning the “‘anomaly” created
with CBP performing supervisory tasks for IEAs.

In addition the Union raised the questions of the legal sufficiency of the Agency’s
conduct and the range of adverse impacts upon the workforce. These allegations are also
sustained, particularly with respect to the loss of overtime opportunities and earnings
suffered by affected employees. With regard to the loss of potential promotional
opportunities, as described in the Inspector General’s report, no remedy is available.

In this latter regard the problem identified in the report concerned the lack of

career building experience for TEAs stationed at CBP facilities and under CBP
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supervision. While it appears the supervisory problem has been addressed, [EAs
continue io lack access to the full range of duties described in their position descriptions.
In future promotional actions these employees will compete with a “gap” in their
experience as compared to other applicants. It may be that this gap can be compensated
for by other experience, or by superior performance, so that its adverse impact will be
mitigated or obviated. Nonctheless, at present it appears affected employees will be
adversely impacted by virtue of their time with CBP.

Absent an immediate return to ICE facilities, there is no remedy available for this
adverse impact. For reasons already explained, the Agency’s operational plans cannot be
changed, and merit system principles preclude mandating an in futuro adjustment for
consideration of affected employees. All that can be expected is that the Agency will
continue in its efforts to resolve this matter as quickly as possible.

With regard to the loss of overtime earnings, this is a matter that can be addressed
through remedial relief that does not improperly interfere with Agency operationai
decisions. While this record does not reveal the number of employees who may have
suffered a loss of overtime or the degree of loss, it is evident that employees have been
financially harmed. It is apparent that the Agency’s violations give rise to a finding of an
unjustified and unwarranted personnel action in each instance, and that relief is warranted
uander the Back Pay Act.

Affected employees are entitled to a restoration of overtime loss dating from the
date IEAs were required to remain in CBP facilities despite the change in position
descriptions and continuing until affected employees are properly assigned. As the

record is not sufficiently developed to allow for a determination of remedy, this issue will
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be remanded to the parties for the purpose of identifying cligible employees and the
amounts they are entitled to receive to make them whole for losses. In accordance with
my retained jurisdiction, I shall resolve any disputes over the method or application of
determining and providing appropriate relief.

How the parties go about this process is for their bilateral determination. I
suggest that this be done through the same type of polling system that has already been
used in the course of this dispute. [ also suggest the parties adopt the view that, when
necessary, a rough calculation will suffice if precise information is not available. For
employees entitled to continuing relief, the parties may also wish to consider forming a
remedial committee to monitor continuing damages and to identify when an eligible

employee is returned to an ICE facility and remedial payments come to an end.
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