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SECURITY, U.S. CUSTOMS AND BORDIFR PROTECTION {“Employver™), under which LULLLA E.
NELSON was scleeted to serve as Arbitrator and under which her Award shall be inal and binding upon the
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Hearing was held on December 6, 2003, in Tueson, Artzona. The partics had the opportunity (o
examine and cross-cxamine wilnesses, introduce relevant exhibits. and argue the 185ucs in dispute. Both
parties filed post-hearing briefs on or about January 23, 2006,
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STIPULATED ISSUE

L. W us the disciplinary action in this case taken for appropriaic canse
and was such ecausc just and sulTrcient and only for reasons ag will
promote the efficiency of the Scerewec?

2. Was the penalty reasonable?

RELEVANT SECTIONS OF THE AGREEMENT

ARTICLE 31 Diseiplinary amd Adverse Actions

A Discipling Definition, The disciplinary actions covered by the provisions olthiv Article are written
reprimands and suspensions of fourtesn {14} days or less.

H. Biscipline/Adverse Action Procedures.

{1} Just Causc. The parlies agres that letters of reprumand. suspensions of less than fifleen (15)
days, and adverse achons will be taken only for appropnate cause as provided in applicable
{faw, Such cavse, in the casc ol uetions which are not bused on unaceeplable perlormance,
shall he just and sufficient and only for roasona as will promote the officioney olihs Bervice.

{4} Timeliness. The Cmplover shall furnish enaployees with wotices of provoscd disviplinary
actions at the earlies! praciicable date afier the alleged offense has been committad and made
known o the Crmployer, The parties recognize thal certam inveshigations are boyond the
wdimimslrative conlrol ol the Lmployer. Where investigations have been unduly prolonged,
tegardless of whether they are within the sdminisirat ive conlral ol Lhe Emplover, a reasonable
extensin ofF the vespense period to the propozed disciplinary action will be granted by thoe
Employer. upon the request of the employee or his or her representative.

FACTS
Grievant s an Adminisivative Support Assistant, performing various clerical functions at the
Employvers Douglas, Arizona, facility. She has worked for the Emplover (including ons of its predecessor
agencics, the Immigration and Naturalizalion Servies [*INS”|Y since Tanuary 1947, Her performance has
been evaluated each vear as excellent or outstanding, She was suspended for twe days, October 7-8, 2004,
hased on two charpes of *disrespeetfol conduct” toward Assisiant Port Director Emestine Morris, her
immediate supsrvisor, Specifically, she is charged with calling Morris a *lucking asshole™ on March 28.

2003; and with asking Maorris whether Morris was afeaid of her and talling her she should be on April 1.2

: The INS and the United States Customs Service merged on March [, 2003,

Lxcept as otherwise wdicated, all dataes refer to 20603
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Grrievant and Morrls were the only participants in both ol the dispured conversations. Grievant denies both
atlegatioms.
THE MARCH 18 CONVERSATION

On March 28, Moris released the two clerical empioyees in the front effice aboul 15 minutes belore
the official cnd of the work day, then retimmed to her own office arca. Grievant worked jusl onfzide Morris’
office. Morris (old Gricvant she could leave, ther admonished her aboul returning to work on time.

Morris testified she told Grievant “to please watch coming hack [rom exercise.™ Her recallection
waw that Grievant gol up: asked what she meaat; and velled that she was not going to watch her time, was
never lato. and did not want to talk to Morris about it in public. Gricvant asked to continoe the conversation
in Morris® affice. and Mowris agreed. Once m the office, Morris testified, Grievant again asked what she
meant and called her a “fucking asshole.” Morns testified she responded, “Hhank you.” Grievant com-
mented it made her feel vory good, and that she would say it again, then did so; Mords again responded
“Thank you.™ Morris teskified she ket Grievant talk; she did nei recall her own comments. but testifived she
said very liltle becausc she could see Grevant was angry, She did recall that. at onc paint, she commented
on personal phone calls Goevant made from her deske Grievan! responded by accusing her of euvesdropping
on her. She also recalled Lhat Grievant asked at one point whethor Morris breught such matlees to alber
people’s allention. mnd that she respondid she did: Grievam then asked who, and Morris declined 1o 1ell her
wha else she had counscled. The meeting ended without any admonishmeni to Grievand about her comments.

Morris is # licensed officer. and i3 authorized to carry & weapon and to make arnests, She testified
she did nol have a weapon with her that day. Op March 30, she prepared a memorandwn regarding this
incident. The memoracdum alleged that Grievant had eagaged in disrespeettul conduct of wsed abusive

Janguage and created a hostile and wnsafe working enviromment. [t deseribed the ncident s [ollows;

2

Grievant participated in a Heahth Improvement Program under which she was allowed 1o cxercise
one bowr per day, three days per week, an paid time. Bt is undisputed that she was 10 minutes Jate
relurning from exercise that day, and trfed to call to report that she would be late. but Movris was
busy and did not pick up the phone.
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.. As [ approached the office, [ observed Mirs. {Tarnett on the phone. Loontd hear by her part
of the conversation Lhat this was a peyeonal phone call. AL approximately 350 to 3:32 pom.
she hung up the phone and T advised her that she could leave for the day. | also advised her
that she would have tn waich her time in returning to work after her excreise program
([Tealt Improvement Program since today March 28, 2003 she arnived 10 mmutes late and
was sfill (0 her exercise clothing and had 10 change back inte ker working clothes.

When [ mentioned this to Mrs, Harnctt she inmeddiately became angry and in a load Jsie]
tone of volce asked me whal do you wmean? She stated to me that she was never tate and 1
advised her that this had been hrought to her attention before, she then stated to me not to
bring up the past. Mrs. Harnett asked that T speak to her in private becavse she did not want
anyone else 10 hear; T stated to Mrs. Harnett that T was sorry and the [sic | would in the
future bring her inio my office when | had something to say do her. {Due o Mrs, TTarmiedt™s
past history of filing false complaints and T would like a witness each time 1 speak to her
since [ do not feel comforiahle with her atone in oy office).

[ advised Mrs. Harmett that she asked o take her lunch break along with her T and she
should be back at her desh by 12:30 pan, ready for work. Mrs. Harned stated to me that she
dives tale her lunch break at thal time but dues not alwavs cal lunch becausce she is entitled
to u 15-minute break in the aftermoon and i she wanted £a cal ber lonch at Ll thne she
could. §then asked Mrs. Harnett who's [sic] ime is it when sho makes sevcral personal
phone calls a day. This question upset Mrs. Harnett and she then asked me it 1 advise any
other employee of their personal phone calls. T advised M, Hamett than | do advise or
have the supervisors advize each emplovee who 1y abusing the phone or who arrives late {o
work. Afshis time 1 did advise Mrs, Harnet! that it was nong of her business who T or amy
other supervisor enunseled for phone calls or tardiness.

Mrs. Harnett became more angry and started velling al me and started trying to usc olher
clerks in how they use their breaks aird lunch periods. After stating (o me that she would
uat watch hertime, Mrs Harnetl called me a “Tucking Asshole™. Tresponded to her ™ Mhank
You™ At this ime des. Harnetl vpened the door to my oflice and we walked oul.

Bascd on this allegation I feel hrs Harnett has a propensily Lor violence and physical abusc.
Mirs. Hamett has af least one arrest for domeslic violence and was required to seek treatment
by the court [or anger management a5 paut ol her sentutce. Mrs, Harnett by hier awn admis-
sien 10 me has difficulty dealing with her anger, and has in The past canvesved imformation

Morris testified ihat, on July 4 of some year, she received a late night phone call from Grievant say-
iy she has been arrested For domestic violence o had received a citation, If was her undefstanding
that Grrievanl was lusler sentonced to take anger management classes  She was unaware whether the

domeslic violence charge was dismissed.

Grievant Lestified she and her husband had an avgument in July 2003, Her hushand began packiug
iar leave; they had just gotten married, and she beficved her marriage mighi be over. Her hashand
{a uniformed officer) picked vp his gun and entered their masier bedieon carrying it. She became
Irightened and called tha police, then lefl. She was arrested for domestic violence, and was required
o £0 to domestic violence prevention education classes for 26 hours as a condition of having the

domestic violence charges dismissed.



about past abusive relations within her fawnily. 1am in fear of Mrs. Hameit since she has

a reputation for violence and misstaling facts and ont nght bang to portray her side of Lhe

sfary.

rs. (arocu cootinues to create and sustain a hostile working environment with manage-

ment when itepns are brought to her atlention and she is advised to corect the deficiency,

or advised to follow simple procedures such as showmg up on time for work or returning

from Administralive Assignmont (Health Improvement Plan) atrendance.

Grievant Lostified Morris told her she could go home, then added in a loud tone of voiee, Y ou better
waleh your time,” Grigvant testified she had no idca what Morris wag referring to, and 1hat she was con-
cerned they would be overheard by the public coming in or by statf coming in for the 4-12 p.m. shitt. She
asked what Morris meant and asked to discuss it in a privale area. They wentto Morts’ office. Mortis said
Grieyant had been 1) minwtes late retwmiug from caerclse and had not informed her;, Gricvant responded she
tiad tried 1o call but Morris was busy, so she teft a message with an offtcer who apswered the phong, Morrs
said she was supposed to roceive the call: that she did ot believe Grievant; and that Grievant was still in her
exereise clothes when she retwmed. According to Grievant. Morns also commenled that she was {osing a
lot of weight and should noi be poing to the cxercise program: that she was the only ane using the prograng,
and thal she was abusing it hecause she was not showing up ou time. She restificd Morris was in wiform.
and rested one kand on her firearto while pointing with the other and cowmenting that Grievant had “better
watch oul.” Grievant testificd she asked Mornis to keep her voice down because she was afrald Morns conld
be heard even though they were in a private oflice. She denied using the Tanguage o which Morris testified.
or spealing much at all, because Morris would not let her get o word in.

THE APRTL 1 CONVERSATION
' '

Grievant was on leave on Monday, March 31, On Tuesduy, April 1, Morris camne to Gricvant's desk
to fallow up on a workplace dispute between Grievant and Supervisory Customs and Border Patro! Officer
Ann Glass, The sceond disputed conversauon ocearred while Mois was at Grievant's desk.

According (o Morris, the dispuie centered on dilficulties Gricvant had in geiting information from

{Hass. Morrls hud instrucied Grievant 1o come to her, rather than deal with Glass hersell, to wel the
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intormation” Morrls tesiified Grievant turred and asked, “Are vou afraid of me?” Morris testilicd she
replicd she was nol, and Grievant then said. “Well, you should be.” Mosris asked 1f thal was a threst; she
did nol testily to any response from Grievant, Morris ealled out for Port Divector Charles Siemple, whom
she believed to e in the area. When he did not respond, she called out for Glass. When Glass areved,
Marris 10]d her Grievant had threatened her.  Stemple walked i, and Momis said Grievanr had Just
threatened her. Grievant said several tines that she had not said anything. Stemple told Marns 1o go tu her
office and he wonld take cave of it. Morris called the Office of Inlerna! Affairs ("OIA™) to report a threal
al workplaee violence, When she leli her office alter that call, Grievant had lett. Mormis prepared a memo
the same day recounting the incident as fullows:

Al approximately 12:30 p.m. Administralive Assistanl Beatrice Harnett walked into niy
affice und asked 1f she could speak with me. Duoe to an incident that oceurred sith Ms.
Hamett an Friday March 28, 2003 (Class 3 allegations filed with OLA on March 30, 2003}
L did not want 1o speak to Mrs, flarnett alone and § relaved this to Mrs, Harmedd.

I'was slanding in frond of Mrs, Haroctt’s desk completing the siamp inventory when Mrs.
Harnett stated 1o me *Ave vou afraid of me?” Lreplicd to Mrs Harneit “No™, 1t was at Lhis
time that Mrs, Hamett stated, “You should be”. 1 looked up at Mrs, Harnett und asked her
if she was threatening me, Timmediately looked into PD Stemple’s office tor a withess and
PD Stemple was aot in luis office (lovated right outside Mrs, Harnel’s working arca). Al
this time: T starled yelling for Supervisar (ilass who had just koft the area. Supervism Glass
came back 10 Mrs. Harnett™s working area us PD Stemple walked in the front door, | stated
to bath Supervisor Glass and PD Stemple that Mrs. Havnett had threatcned me {APD
Morris). At this Lime Mes. Harnett looked up and said, T didn’t say anything™ and repea o
this several times, Mrs. Harnett stated that [ (APT) Morris) was tving.

Glass wrole a memo on Lhe moming of April 1 reparding (1) an ongoing dispute over whether she
of Grievant caused delays in getting money to the bank timely an d{2} that day’s dispute over Glass”
us¢ of a subordinale to instruct Grievant tu write a memo explaining the reason for sneh a delay that
day. The memo asserted that Grievaut yeiled at Glass and hung up the phone after complaining thar
(lass should have spoken directly 1o her.

Grievant testificd Class hindered her ability tu get her work done by claiming her knee hurt or she
could ot bend whenever Grievant asked her 1o get money frow the safe. Grievanl tostified thay, in
the incident discussed in Glass™ memo, she asked Gilass 1o help ol the moncy out of the saie that
day, and that Glass then asked an officer to tell Grievant that she (Grievant needed to wet the money
ready. Cirievant took that issue 10 Morris, who then instructed her o g0 through her o got anything
she needed from Glass.
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(ilass testified she was talking w0 a clevical in an adjoining office area when Morris catled her in and
told her Grievant had asked if she was afraid of her and said she should be, Her recollection wan that Morris
was upsel, agilated, and possibly frightened. (rlass did not recall what happened next. She wrote a menia-
randum which described the weident as follows:

... APD Murris told me Rea had asked if she (APD Morris) was alfvaid of her.

Aboud that time, PD Stemple walked in from outside of the bollding. APD Monis told us

thar Bea had asked il she was afiaid of her snd that when slie replicd that she was not, Bea

saidk that she should be. Bea denicd saviag anything.

Grigvant testitied she was sitiing at her desk, and Morris was standing near hel desk stamping a
riport she had retrieved from Glass at Girlevant’s request, when Wornis suddenty began calling for (lass.
When Glass approached, Morris claimed Grievant had asked whether she was atraid of her and had just
threatened her. Grievant denied saying anything, Stemple entercd; ordercd Morris to g to her affice: and
ordered Grigvant i pack her things und leave, Grievani testified that, whea she asked why, he responded
he eontbd do anvthing he wanted and that she had to pick up hey things and leave. She asked whether she way
being fircd, and why she had to pick up all of her (bings, He again said he could do suything he wanted. She
then pathered her belongings and left.

SUBSEQUENT EVENTS

Morris fled an applicalion for a sorkplace restraining order anamst Grievant, which way pranted.
She testified she later learned she should have filed on behalt of hersell rather than on behalf of the
Lmployer. When she went {o the judge 1o corract the errar. he dismissed the resteaining order. Whale the
testimony on this poinl is unelear, while itwas in efifiect, the regtraining order apparently crealid some con-
fusion over whelher Grievant could come to work ar talk to Morris while at work,

On Aprid 28, Morris prepared and signed an annual ovalualion for Grievant for the period ending
Masch 31, The cover page of the evalalion referred to Grievant by her mawden name; the bady of the
evaluation referred to her by har married name. The evaluation raled Grievant “outstanding,” including on
the eritical clement of “commumication.” The [rst eriwerion for an “outstanding™ rating on this clement is
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“Anlicipates and avoids significant problems with staft, telephone callers. and visitors through eourteous
andfor mnely communication.” The evalualion did not mention the events ol March 28; assert that Gricvant
had crcated and sustained a hostite working environment: had a ceputalion for vielenge: misstated facls; or
licd Morms testified she evaluated Grievant’s perforiance as a separate maller from vhe events at issuc here,
| he Employer assigned Grievant (o worl im an area lurther from Morris™ oflice Afthough Morris
remaingd her supervisar, Grievant was ovdered not 1o spesk to her unless someone else was present. Tn
December 2003, Grievani attempted to pateh up things by buying Morris a Christmas present, Mortis sfill
has the present, unopened, in her office.
THE DISCIPLINARY DECISION

Om July 15, 2004, Bart Director William Molaski notified Grievany of his intent to suspend her for
live days for thesc events, Director of Field Operations Donna de a Torre testified the diseiplinary response
was delaved because the Emplover underwent a massive reorganization and it was unclexr who should be
ihe deaiding official.

The Federation filed a writen response on July 28, 2004, It protested the dolay in teking action. It
also addeessed cach of the Douglas tactors. Tn so dolng, it asserted thal Morris had made f5lse accusations
because of a personal vendefta against Grievamt, and protesied he lack ol any inguiry into Grievant’s side
of the story. De la Tome’s decision letter noted the response “indicated (hat the propasal is based on only
one side of the slory, and vou never engaged 1o the misconduet as charged.” but found Morris” statements
to be credible “based on witness stalements.” D fa Torre testified she relied on the mernas fromn Morris and
Glass. as well as a memo from Stemple (who did not testify), in coneleding Grievant had engaged in
miscenduct. Her letler cited the following Factors as the basis for the penalty:

... a3 an employee with Costems and Gorder Protection. yons are expected to excrcise good

Jodzment regarding yoor conduct. ¥ou are expected to be pleasant. polite, and respect il

in all sclivities that involve conlact with coworkers and supervisors. Your condust towards

a supervisor was egregions, failed lo meet the standards expected of vou, and such conduct

towards a supervisor will nol be condoned  also considercd your fatlue io accept respon-
sibility for vour actions. ln addition. | considered the time that has transpired since you



cngaged in the misconduct, your good job performanee sinee engaging in the misconduct.
your years of service, and your position and type of employmicnt,

11‘;5 a civil servant and a eniformed Customs and Border Protection OfTicer, you have a

reaponsibility to uphold and preserve the public trusl. You must aveid sny condust Lhat

tends to have a negative impact on our law enforcement mission or the repatation of the

AGSNCY . .,

Mte lg Tovre acknowledged that Gricvant 15 not a “unilormed Customs anmd Border Prolection
Cificer.™ She testificd she considered as aggravatmg factors the senousnass of the offense: the impact an
etficiency and the Emplover sabitity to accomplish it mission: Gelevant's critical support fimetion v a law-
enforcement agency: the expectation that ap emploves would know oot to call a superviser a “lucking
azzhale,” as well ax the speeific notice from the fact thil disrespectful conduet was lisled in the table of of-
fenses; and the impact an her confidence in Grievant's ability o conduct herselF w1 a professional manaer.
Because the table o[ offenses cited a» possible disvipline [or this o[lense anything from an offivial reprimand
o rewnoval, she conslderad 4 two-day suspension o be within the range of permissible discipline,

As miligating faciors, de Ta Torre testified she considerad the lack of prior discipline; Grigvant's
seven yvears of good wuork and outstanding performance appraisals: the lack of noloriety of the offense:
Cirievant®s good worle sinec the offense; and the delay in taking action. She testificd there had been no prior
instances ol disrespectful conduct toward supervisors under her pucrview, so she had no comparison to make
with the discipline imposed in such instances, she acknowledged, however, that she would not necessarily
he aware if an employee was merely counscled about such conduct.

OTHER FACTORS RAISED BY THE FEDERATION
Federation President Joseph Martin testified thar in his 114 years as a Federation officer he has

never seen discipline of this magnitude for conduet ol this nature, Tn ntost such instances, he testified, the

employee is merely counseled. Prior to the 2003 agency merger, while working in fmmngeation. he was

Muolaski’s notice of intent to suspend commented, fnter alia, that “the Officers” Tlandbook requires
you to beliave in a manner in which your conduct will be above reproach.™ In the wiilion reply, the
Federariom poinled out that Omevant is not an afficer and does not have the Q(Ticers” Handbook.
De la Torre™s decizion letter made no reference 1o thar Handbook.
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counseled and erdered o apologize after a verbal exchange with 8 Customs Supervisor in which be com-
mented “This is a bunch of bullshit™ and iold the supervisor. *“T don’t work Lor you: yon dan’t sign my
chevk ™ He testified that, where there is a substantiul delay in taking action, Lthe Employer historically hus
mitigaled the pepalty sobstantially.

POSITION OF THE EMPLOYER

The eontractiral standard for disciptine and adverse actions is virtoally the same as thal cstablished
in Merit Systems Protection Board {*MSPI¥™) case law. The Arbitrator must apply the same substantive
standards the MSPE would apply il the matter had been appealed. The Agresment uses the same just catse
standard o hoth discipline and adverse actions. so MSPE and Federal Clrenit case law is appropriate,

Vhe Employer has the burden of prool{o show, by a praponderunce of Lhe evidence, that (1} Grievant
did what shy is charged with dong; {2) there 15 a nexus between what Gricvant did and disciplining her to
pramote the efficiency of'the Scrvice; and (3) the penalty wis reasonable. The Employer need not prove the
penalty is best, or most reasonable penaley, bul only that it is within the tolerable bounds of reasonallencss.
The penalty should not be disiurbed unless it is ~*so harsh and unconscionahly disproportionate to the offensc
s to amount 0 2n abuse of discretion.”

Although Girievant demiga the misconduci. the evidence supports a finding, by 2 preponderance of
the evidence, vhat she commilted the misconduct and that there iy a ncaus hetween the misconduct and the
etticiency of the Service, The evidence also supports a findiug that the penally is reasonable.

barris wrofe memos conlemporanecus with each oFthe events outlining thase events. She also orod-
ibhy testificd regarding thebvents. The faet that she gol a restraining ovder against Grievayl corroborates that
she was coneerned about Grievant’s behavior loward her. Although Glass did not hear the secand inerdant,
she ohserved Morris” domeanor immediately afier the second incident, ang she wrote 4 contemporansous

memo venlying the cvenls. Stemple also submitted memos corvoborating what Morris reparted to him.



Grievant admiied she was upser when Morris spoke 1o her on March 28, The ovidence shows she
has dil[icutty controlling her anger and speaking appropriately. Both incidents with Motris were disrespect-
ful, She aleo had a confrontatinn with Glass on April 1. In addition, she was arested for domestic violence
and had to undergo domestic violence prevention and education. This further carraborates that Grievant had
ditticulties with anger management or comtrolling her tempet,

No evidenee supports a motive for Morris to fabricate the incidents. No evidence exists of bias or
other wproper motive. Morrty had no animos agaimst Grievani; she gave her an oulstanding performance
appraisal for the pertod that included the first ineident ol disrespectful conducl. Misconduct and the per-
[ormance appraisal were scparate matters.

There is 2 clear nexus between Grievant™s misconduel and the efliciency of the Service. e miscon-
duet oeeurred in Lhe workplace: was directed 1oward a supervisor; and occurred after the supervisor tricd to
discuss work-related issucs of tardiness and personal telephone calls, [t 15 agaiust the efficiency of the
Servive to have an emplovee he disrespectful to a supervisor.

A two-day suspension s a reasonable penalty. De la Toree mitigated the proposed five-day suspen-
ston atter considering the Douglas Tactors. The Arbitrador shonld defer Lo her decision

POSITION OF THE FEDERATION

The Employer bears the burden of proof that CGrievant commirted the alleeed misconduct: that a
suiticient vexus exisls between the miseonduct and the efficicney of the Service: and thal the penalty was
appropriate. ‘|Lhe Emplayer has proven none ol these things.

Grigvahtdenies both allegations. Lo provail. the Emplover must show that Moy svas more eredible
thar Grievant. Tt caniot meet that burden.

Morris, not Grievant, svted inappropriacely on March 28, Morris dismissced Grisvan) from work, then

engaged her in an after-howr, off-duty conversation counseling her regurding her leave to attend an excrcise

L



program. When Grievant feli the conversadon was a counseling session and other employess might hear,
she demanded that Morris conduct herse!f in a professional mammer and have the conversation in private,

Grievant testified credibly to what was said in the office. The Agency presented ne evidence Lhat
she has a pattern of untrathfulness, Momis® teslimony was not credible. Her assertion that she felt threataned
is preposterous given her response to the alleged threat. She never asked Girievant for an apology {or
anything thai was said in the office; uever stopped Grievant from tallung; never told Grievant she would be
disciplined for anything she said; and never told Grievant anything she said was inappropnate.

Mortis is a livensed officer with legal authority 1o respond io threatening behavior. She iz authorized
to use deadly [orce, use various weapons, or fo arrest someonc if she feels threatened, She did not use any
of these technigues on March 28 or Apnl 1L

I ater that year, Grievant allemnpnted 1o resolve the apparent conflict with Morris by extending the
“olive branch™ of 2 Chrisimas prescat. This is not the conduct of one who has such disdain for another per-
son ihat she wonld threaten ber with bodity harm or use vulgar language toward her  In response 1o this
gracious overlure, Morris acted lilee a person with a vendeua. Insteas] of receiving the present with thanks.
shie took the present and lelt it unopened in her office. “The obvious conclusion is that Grievant iz a kind.
gracious person and Morns Is prone (o mamfan a vendetta, It {3 more Hikely Orievant is telling the tnrth,

The Arbitraor should not susiain clatms made by a supervisor witliout corrobarating testirmony o
an admissien by the emploves abour statements made in a private conversation. Such a conelusion would
have a chilling effect on e ployees uitempting to bave counseling sessions held in private, Supervisors sould
diseipline any employee they did not care for simply by making ay infounded, unsupported wlloeation. The
employec would have no recourse bit to aceepl the discipline. Putting the cmplayee atthe mercy of manage-
inent in this manner conld not have been conlemplated by labor management relations luw,

The Emplover fras nod shown that the alleged miscouduct had any impact on the elleotive apegation
of the Serviee, Grievant did not engage in disruplive. insubordinate or unproduciive conduct between April
2003 and October 2004, when the Employer devided (0 suspend her. T'he performanee eeviesw Morris
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prepared rated Grigvant’s overall performance “nutstanding.” GrievanL. nal Morris, fried ta resolve whatever
differences grew between them. She reached out o Merris in an attempt to bring harmony to the ofTice.
Morris vefused to open her gitf; # remains on a cabined n her office. The propoaiiton that Lrigvant needead
10 be suspended m order to have an ellective operation is improper.

Suspension was an improper penalty. The Douglay factors are analvtical fonls in determining the
appropriate punalty. Au arhilrator may rescind a penally il the Dougfas factors were ignored or impreperly
used, even jf the charges are sustained. The failers to consider cven a single sigrificanl mitigating cirenm-
stance is sufficient to overlurn a penally.

The Lmployer improperly applied the Douglay Geiors. De la Torre's decision letter madc it clear
what factors she considered. She considercd only four of the 12 Dowgdas faclors. One critieal factor she did
not take into accounl wis the consisteney of the penalty with thase imposed on ather employvees for the same
or stmilar offenses. Had she done so, the penally imposed would have been counseling. Martin gave himself
as a pood example of a similar case.

e la Torre’s decision fetter indicated she viewed Grievaut as a uniformed Costoms and Border
Protection Officer. This assumption was incorrecl. | he employee’s job level and type ofemplnoyment is one
of the Douglas factors de Ja Torre was reguired 1o take Inio aceount. Phere is a distinel difference between
a clerical and a uniformed olTicer. Had de 1a Torve taken into account the cnrrechmb level, she muiglt have
come to the appropriate penaliy of counseling.

De la "lome claimad to have taken into account the length of time between the offense and the
penalty  Martin testified he had never seen anyibing take this long, and whan an investigation took a long
time the Employver usually mitigated the proposed penalty 1o the point where there would nol be a wtion
comlention. iere, the acceptable mitigation would have been counseling,

The Arbitrator should order the suspension rescinded snd all references to it eliminated from the
persartte] file. She shoudd grant all back pay with interes! and benefils Grievant would have received bur

[or e unjustificd personnel action, as well as al! other appropriate teliel. Tf the suspension s mitigated to



a lesser sanclion, reliel should be ordered consistent with the lesser sanction. ! he Arhilrator should retain

jurisdiction to resolve any question of attorney fees to which the Federation may be catiiled.

OPINION

PRLLTMINARY MATITERS

The Cmployer bears the bueden of provivg, by a preponderance of the evidence,” that il removal
decision was warranted. Tn this regurd. the Tmployver must establish threc hings:

fA) the misconduct complaived of occnrred as chareed,

(B} the proven misconduct impairs the efficlency ol the service: and

{Cyremoval is the appropriale penalty forthe proven misconduct and is not arhitvavy, capricions, or
an abuse of discretion.
In determining whether the Employer has mel its barden on each ol these points, the Arbitrator must apply
the same legal standards as the Merit Svstoms Protection Board (“*MSPB™), incleding applicable MSPB
precedent.

in determining whether the misconduct occureed, il is not sufficient ihat the Employer had sufficient
evidence to convinee it of the wrongdoing af the tune it acted, Ttmust submit that evidence w0 its veracity
can be tested, Where condect could be mnocent or wrong(il, the Employver must establish thal 10 was
wronugful This does notmean the evidenee must rule out every coneely able sxplanation other than employec
wrongdoing, Fowever, for an emplover to prevail, the alternative explanations must [ail o offer a more
Ingical and believable picture of events. Put another way, the principal risk of uncertauy Falls on the
Employer, not on the accused employce. « %

Fundamental due process requires an omployver to make 2 reasonable and fair investigation ol the
alleged misconduct before making a decision ta discipling. The ultimate decision-maker mest be privy to

all retevant information uncovered in the investigation at the time the diseiplinary decision is made  Ttis

———

! The "preponderance of the evidence” standard 15 a common standard of proot. "Fhe shorthand ex-

planation of that term 15 that the Agency musi show its version of events was more likely than not
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difficult to conduct a fair investigation withewr inlcrviewing the emplnyee or otherwise soliciting the
employee’s account of svents, 1 ooking at hoth sides of a dispule discourages jumping to conclusions based
on partial knowledge. Tt also makes it more fikely that evidence bearing on the employee’s justifications will
be collected while it is Mesh, Learning the emplovec's side of the story. even where fault exists. aows the
employer to measre the proposed penalty against the offense in hight of all relevant circumstances, and to
consider what response will best address the meseonduct.

Domglas v, Veterany Administration, 5 M 5P R, 280 (1981), {s the key MSPR decision setling [orth
the factors lo be considered in assessing the appropriste penalty for proven misconduct. H i 15 concluded
that misconduet has occurred, the Douglas factors provide an organized method of analyzing the level of
appropriale discipline, by detineating passible aggavating and mitigating factors. They come into play only
if miseonduet is shown Lo have accurred.

CREDIBILITY

The testimony in this case presents (aciual conflicts requiving a credibility resolution. Morris and
Grisvant cannot both be sceurately reporting what Grievant said on March 28 and April 1. Only if one
credits Morris® account can one conclude that Gricvant said anylhing improper on either date.

Demcanar is a relatively unrcliable basis for assessing credibility, The Arbilrator 1s unfamiliar with
the witnesses' usual demeanor  he hearing process itself puts withesses in anunnatural sifuation that alTects
demeanor [or reasons unrelated Lo veracity, Therefore, eredibility is best tested by evaluating the nterna
consisteney and logmeal prohability of the lestimony, as well as the consistency with known facts and the
recallections of unbiased wilngsses. In assessing credibilivy, the Arhitrator s mindiul that sudden exciting
events may be difficult to recall with precision cven at the time. much less months after (hose eveats.

Seame arbitrators apply & presumption that an individual grievant charged with misconduct 1s more
likely than other witnesses (o lie or shads the truth. 1nthe Arbitratonr™s view, that presumption is bighly ques-
tionable, Witnesses on cither side of a dispute may shade or distort their testimony for sy nsmber of
reasons. et 2l of which may be uncovered o an investigation or revealed in an arbitration hearing. Where
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the investigation does ol include a conternporaneous inquiry of the accused employee. it is particularly
unlikely that such cvidepee will be secured.
THE MERITS

A centrai problem i resolving this dispute is the impaet on the guality of the record from the
Fniplover's delay in investigating the disputed incidents — or even notifying Grievant (1) thal a continuing
conccr calsted regarding those incidents or (2) thut she was considercd Lo have a “histery of [iting faise
complains.” a “propensity for vielence and phyeical abuse,” a “reputation for violence and misstating fagts
annd emtright Iving,” or “continuc[d] fo create and sustain g hostile working environment,” All of these alls-
aations in Morris' March 30 tnemao were very serious charges, On this record, Gricvant had no opporiupity
L make a timely or effective response to either those general allegations or the specilic charges in this casc
On the contrary, evenls combined to make it unkikely she woukl preserve the evidonce necessary to make an
effective responsi.

Gricvant was pot admonished in any fashion about her aleged comment of Mareh 28 or notified ihat
an investigation was ongoing as to either cvent. Stemple seni her home without aslking for her version of the
April 1 conversation. Certainly, the managerial respoases on Apeil L suggested that both Morris and Stemple
took thal event senously Mat day. Howeser, jater events suggested that concern had dissipated.

Witlhin a month afler the disputed events, Morels prepared an evalualion which rated Grigvams
“ouistanding”™ in all critical elements, meluding one thas was the logical place to report coneerns atout com-
munications with co-workers and superiors. The lack of any mention of calling her supervisor a “fucking

ot I3

asshole,” much fesg “{ling false complaints,” “misstating [acts and oul right lying,” or “creat]ing] and
+

sustain{mg| u hostile working covironment™ when confronted aboul deficiencics — all serious allegations

Maortis had already reported by the titee ol this evaluation — deprived Gricvant of notice that she shontd scek

conmtemporanents evidenue to show that everts could not have occwrred as Morris testificd or were nul as

serious ax they appeared, nor that she should convey that evidence to Molaski or de b Torre so it could be

considered along with the memos frem three managers A this late date, one can only speculate on what
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evidence she riaht have been able to preserve or present had she known at the time that Merds had made
such serious alfesations, One also cen only speculate on how persuasive de fa ormre would bave (ound the
managers” memos had she had contemporansons secounts of both sides of the story,

Fherecord contains no dircet evidence of an incenlive by either Greievant ov Morris to falsify or exag-
gerale events, Although the Federation has asserted throughoul the procesaing of this grievance that Marris
was engaged in a “vendeila,” the genests of that ulieged vendetia is not in the record. There is some nudica-
tion al friction belween Gricvani and Morriz bevond the two dispeted conversations, as veflected in the
serious general allegations in Morris™ Marel 30 memo.® The faciual basis for those ablegations Is missing
from thas record.

Whal the record does make clear is that in <cven years of scrvice Girievant had never before been
disciplined. nor even cvaluated as anythimyg less than “excellent.” 1f she had a ~history of filing false com-
plainds,” a “propensity for violence and physical abuse.” a “reputation for violence aad misstaling facts and
autright lving.” or a paern of “creal[ng] and sustain[ing] a hostile workmg environment” when confronted
by supervision about shortcomings, one would expeet that (his record wauld have been reflecied either in
discipline or in ker annual evaluations. Its utter absence casts doubt on Morris” reliability in recounling
avenis volving Grievant.

Ne other percipient witness sxisls to either disputed conversation. Few other tonls are ayvaitable for
assessing credibility. Morris engaged in some actions that were consistent with her account - e.g., seeking

a restraiiug, order - but others that were imconsistent - .., the lack of any wdmenishment durieg or after

* s

Morris® March 30 memo velers w Grievant’s having been arvested for domestic violence as an
indicator of her alleged violent propensities and difficulry dealing with anger. Grievanliestifted this
arrest ocgureed in July 2003: Morns recalled that i was in July. bul did not reeall the year. If
Crievant is correet about (he vear, then a meomo prepared at the end of Mareh 2003 could not have
referred 1o that arrest. Such a discrepancy would cast serious doubis on the provenance ol Morris®
Nareh 30 memer. Grievant placed the arrust shortly aller her marmiage. She wag married by the time
of the disputed evenls, as reflected in the annual evaluation Morris prepared in lute April 2003, That
martizsge had ocowrred within that annual evaluation period; the record does nat reflect whether il
had ocenrred by the previcns July. The Arbitrator therclore cannot determine on this reeord whether
Girievanl was arrestad for domestic viokence befes or allor the date on Mooris™ moemo,
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the March 28 conversalion and omission of that cemversation n evaluating Grievant’s “communications”
during the evaluaion periud Lhat incheded March 28. While Maorris immediately made vigorous charges on
Aprif |, Griovanl ninmediatels denied those charges. Gricvant acted comsistently with her denial of any
improper remarlss on both oceasionz. The record reveals no ineidents of stmilar conduct hefore or after the
two disputed events. No evidence cvists of any factors that would have led an employee with un oulslanding
work recoed to insnlt and threaten her supervisor i two ¢loselv-spaced incidents, b summary, in this case
of *she said. she said,” the weight of the-ovidencs favors Grievant, While the matter is not free from douhi,
the Employer has nod shown by 3 preponderance of the evidence that Gricvant cngaged in the alleged
miscoaduct,

For all the ahove reasons, it is eoncluded that the diseiplinary acton was not tnlen lor appropriate
cause, nor lor just and sullicient catse, nor Lor such reasons as will promole the efficiency of the Service.
Because no penalty was reasonabie absent proven misconduct, the suspension was not a reasonuble penally.
Accordmgly, the suspension shall be rescinded; all reference to it or the underlying charges shat] be ex-
punged from Grievant’s personne! record and other files; and Grievanl shall be made whole [or il loss of
camings and benelits occasioned by her suspension, As requested by the parties. the Arhitrator will retain
Jurisdiction over the remedy and any dispules arising therelrom including any allorneys’ lee application.

AWARD

1. The disciplinary action in his case was nol taken [or appeopriate cause and such caunse was
not Just and sufficient nor only for reasens as will promete the efficicncy ol the Service.

2, The penalty was not reasonable.
¥

LFE)

Asaremedy, the suspension shall be rescindad: all reterence to it or the underlying charges
shall be expunged from Grievant’s personnet record and other files; and Grievant shall be
made whole for all loss of earnings and bencfits occasioned by her suspension.

1. The Arbitrator retains jurisdiciion over the remeds and any disptes arising therefrom.
including any question ol allormeys” {ees to which the Federation may be entitled.
i

-
— -

- A s
o o T
‘_,"‘ e .,?-'-Ié:f.- ( . I_‘_.-'f{_lf_. /"5?;

LULCLLA L NTLSON - Arbitrator

1%



